Bartnicki v. Vopper (2001)

Negotiations were going on between a school board and a teacher’s union in PA.  A cell phone call from Bartnicki (union negotiator) to Kane (union  president) was intercepted and recorded by an unknown person.  Part of the conversation seemed to consist of ‘threats.’

“If they are not gonna to move to 3%, we’re gonna have to go to their, their homes. . . .To blow off their front porches, we’ll have to do some work on some of those guys. . . .” p. 537

The head of a tax payer’s group (who opposed the pay raise) found the recording in his mail box and gave it to Vopper (local radio talk show host) for broadcast.  Then local newspapers picked up the story.

Bartnicki (and Kane) filed suit under federal and PA  wiretapping acts—

“forbid(ing) interception by a party not a party to the conversation” and

providing for punishment for one who “intentionally discloses . . . the contents of any wire, oral or electronic communication.”

Both the D. Ct. and the Ct. App. Found the statutes to be unconstitutional “because they deterred significantly more speech than necessary to protect the privacy interests at stake.”

The S. Ct. affirmed.  It accepted the submissions: 1. that the radio station was not involved  in the interception, 2. that the radio station received the tape in a legal manner, and 3. that the subject matter was one of public concern. [It also agreed that the statute was content neutral and only intermediate scrutiny was necessary].

Precedents:

Daily  Mail and Landmark Communications: “if a newspaper lawfully obtains truthful information about a matter of public significance then state officials  may not constitutionally punish publication of the information, absent a need . . . of the highest order.”

New York Times v. United States raises the issue of the burden of justifying prior restraint.

New York Times v. Sullivan:  “[settled] proposition that freedom of expression upon public questions is secured by the First Amendment”

The Government’s interests:

1. “removing an incentive for parties to intercept private conversations”

The Court rejects this as a significant interest.  Unlawful conduct is usually deterred by punishment, not prior restraint.

2. “interest in minimizing the harm to persons whose conversations have been illegally intercepted”

This is a better concern.  “In a democratic society privacy of communication is essential if citizens are to think and act creatively and constructively. . . .Fear . . . that one’s speech is being monitored by a stranger, . . . can have a seriously inhibiting effect upon the willingness to voice critical and constructive ideas.” P. 541

But, IN BALANCING privacy vs. truthfully informing the public about matters of public concern, informing the public is the more important interest.

Therefore the statute is unconstitutional.

