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JUSTICE THOMAS, concurring. 

I join the Court’s opinion, which, as a matter of adminis- 

trative law, correctly upholds the Federal Communica- 

tions Commission’s (FCC) policy with respect to indecent 

broadcast speech under the Administrative Procedure Act. 

I write separately, however, to note the questionable 

viability of the two precedents that support the FCC’s 

assertion of constitutional authority to regulate the pro- 

gramming at issue in this case.  See Red Lion Broadcast- 

ing Co. v. FCC, 395 U. S. 367 (1969); FCC v. Pacifica 

Foundation, 438 U. S. 726 (1978).  Red Lion and Pacifica 
were unconvincing when they were issued, and the pas- 

sage of time has only increased doubt regarding their 

continued validity. “The text of the First Amendment 

makes no distinctions among print, broadcast, and cable 

media, but we have done so” in these cases.  Denver Area 

Ed. Telecommunications Consortium, Inc. v. FCC, 518 

U. S. 727, 812 (1996) (THOMAS, J., concurring in judgment 

in part and dissenting in part). 

In Red Lion, this Court upheld the so-called “fairness 

doctrine,” a Government requirement “that discussion of 

public issues be presented on broadcast stations, and that 

each side of those issues must be given fair coverage.”  395 

U. S., at 369, 400–401.  The decision relied heavily on the 

scarcity of available broadcast frequencies.  According to 

the Court, because broadcast spectrum was so scarce, it 

“could be regulated and rationalized only by the Govern- 

ment. Without government control, the medium would be 

of little use because of the cacophony of competing voices, 

none of which could be clearly and predictably heard.”  Id., 

at 376.  To this end, the Court concluded that the Gov- 

ernment should be “permitted to put restraints on licen- 

sees in favor of others whose views should be expressed on 

this unique medium.” Id., at 390; see also id., at 389 

(concluding that “as far as the First Amendment is con- 

cerned those who are licensed stand no better than those 

to whom licenses are refused”).  Applying this principle, 

the Court held that “[i]t does not violate the First 

Amendment to treat licensees given the privilege of using 

scarce radio frequencies as proxies for the entire commu- 

nity, obligated to give suitable time and attention to mat- 

ters of great public concern.” Id., at 394. 

Red Lion specifically declined to answer whether the 

First Amendment authorized the Government’s “refusal to 

permit the broadcaster to carry a particular program or to 

publish his own views[,] . . . [or] government censorship of 

a particular program,” id., at 396.  But then in Pacifica, 

this Court rejected a challenge to the FCC’s authority to 

impose sanctions on the broadcast of indecent material. 

See 438 U. S., at 729–730, 750–751; id., at 742 (plurality 

opinion), relying on Red Lion, the Court noted that “broad- 

casting . . . has received the most limited First Amend- 

ment protection.” 438 U. S., at 748. The Court also em- 

phasized the “uniquely pervasive presence” of the 

broadcast media in Americans’ lives and the fact that 

broadcast programming was “uniquely accessible to chil- 

dren.” Id., at 748–749. 

This deep intrusion into the First Amendment rights of 

broadcasters, which the Court has justified based only on 

the nature of the medium, is problematic on two levels. 

First, instead of looking to first principles to evaluate the 

constitutional question, the Court relied on a set of transi- 

tory facts, e.g., the “scarcity of radio frequencies,” Red 

Lion, supra, at 390, to determine the applicable First 

Amendment standard.  But the original meaning of the 

Constitution cannot turn on modern necessity: “Constitu- 

tional rights are enshrined with the scope they were un- 

derstood to have when the people adopted them, whether 

or not future legislatures or (yes) even future judges think 

that scope too broad.” District of Columbia v. Heller, 554 

U. S. ___, ___ (2008) (slip op., at 63). In breaching this 

principle, Red Lion adopted, and Pacifica reaffirmed, a 

legal rule that lacks any textual basis in the Constitution. 
Denver Area, supra, at 813 (THOMAS, J., concurring in 

judgment in part and dissenting in part) (“First Amend- 

ment distinctions between media [have been] dubious from 

their infancy”). Indeed, the logical weakness of Red Lion 
and Pacifica has been apparent for some time: “It is cer- 

tainly true that broadcast frequencies are scarce but it is 

unclear why that fact justifies content regulation of broad- 

casting in a way that would be intolerable if applied to the 

editorial process of the print media.”  Telecommunications 

Research & Action Center v. FCC, 801 F. 2d 501, 508 

(CADC 1986) (Bork, J.). 

Highlighting the doctrinal incoherence of Red Lion and 
Pacifica, the Court has declined to apply the lesser stan- 

dard of First Amendment scrutiny imposed on broadcast 

speech to federal regulation of telephone dial-in services, 

see Sable Communications of Cal., Inc. v. FCC, 492 U. S. 

115, 127–128 (1989), cable television programming, see 
Turner Broadcasting System, Inc. v. FCC, 512 U. S. 622, 

637 (1994), and the Internet, see Reno v. American Civil 

Liberties Union, 521 U. S. 844, 867–868 (1997).  “There is 

no justification for this apparent dichotomy in First 

Amendment jurisprudence. Whatever the merits of 
Pacifica when it was issued[,] . . . it makes no sense now.”

Action for Children’s Television v. FCC, 58 F. 3d 654, 673 

(CADC 1995) (Edwards, C. J., dissenting).  The justifica- 

tions relied on by the Court in Red Lion and Pacifica— 

“spectrum scarcity, intrusiveness, and accessibility to 

children—neither distinguish broadcast from cable, nor 

explain the relaxed application of the principles of the 

First Amendment to broadcast.”  58 F. 3d, at 673; see also 
In re Industry Guidance on Commission’s Case Law Inter- 

preting 18 U. S. C. §1464 and Enforcement Policies Re- 

garding Broadcast Indecency, 16 FCC Rcd. 7999, 8021, 

n. 11 (2001) (statement of Commissioner Furchtgott-Roth) 

(“It is ironic that streaming video or audio content from a 

television or radio station would likely receive more con- 

stitutional protection, see Reno [v. American Civil Liberties 

Union, 521 U. S. 844 (1997)], than would the same exact 

content broadcast over-the-air”).

Second, even if this Court’s disfavored treatment of 

broadcasters under the First Amendment could have been 

justified at the time of Red Lion and Pacifica, dramatic 



technological advances have eviscerated the factual as- 

sumptions underlying those decisions. Broadcast spec- 

trum is significantly less scarce than it was 40 years ago. 

See Brief for Respondents NBC Universal et al. 37–38 

(hereinafter NBC Brief). As NBC notes, the number of 

over-the-air broadcast stations grew from 7,411 in 1969, 

when Red Lion was issued, to 15,273 by the end of 2004. 

See NBC Brief 38; see also FCC Media Bureau Staff Re- 

search Paper, J. Berresford, The Scarcity Rationale for 

Regulating Traditional Broadcasting: An Idea Whose Time 

Has Passed 12–13 (Mar. 2005) (No. 2005–2).  And the 

trend should continue with broadcast television’s immi- 

nent switch from analog to digital transmission, which 

will allow the FCC to “stack broadcast channels right 

beside one another along the spectrum, and ultimately 

utilize significantly less than the 400 MHz of spectrum the 

analog system absorbs today.” Consumer Electronics

Assn. v. FCC, 347 F. 3d 291, 294 (CADC 2003). 

Moreover, traditional broadcast television and radio are 

no longer the “uniquely pervasive” media forms they once 

were. For most consumers, traditional broadcast media 

programming is now bundled with cable or satellite ser- 

vices. See App. to Pet. for Cert. 107a. Broadcast and 

other video programming is also widely available over the 

Internet. See Stelter, Serving Up Television Without the 

TV Set, N. Y. Times, Mar. 10, 2008, p. C1.  And like radio 

and television broadcasts, Internet access is now often 

freely available over the airwaves and can be accessed by 

portable computer, cell phones, and other wireless devices. 

See May, Charting a New Constitutional Jurisprudence 

for the Digital Age, 3 Charleston L. Rev. 373, 375 (2009). 

The extant facts that drove this Court to subject broad- 

casters to unique disfavor under the First Amendment 

simply do not exist today.  See In re Industry Guidance, 

supra, at 8020 (statement of Commissioner Furchtgott- 

Roth) (“If rules regulating broadcast content were ever a 

justifiable infringement of speech, it was because of the 

relative dominance of that medium in the communications 

marketplace of the past.  As the Commission has long 

recognized, the facts underlying this justification are no 

longer true” (footnote omitted)).* 

For all these reasons, I am open 

to reconsideration of Red Lion and Pacifica in the proper 

case.
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JUSTICE GINSBURG, dissenting. 

The mainspring of this case is a Government restriction 

on spoken words. This appeal, I recognize, arises under 

the Administrative Procedure Act.* JUSTICE BREYER’s 

dissenting opinion, which I join, cogently describes the 

infirmities of the Federal Communications Commission’s 

(FCC or Commission) policy switch under that Act.  The 

Commission’s bold stride beyond the bounds of FCC v. 
Pacifica Foundation, 438 U. S. 726 (1978), I agree, exem- 

plified “arbitrary” and “capricious” decisionmaking.  I 

write separately only to note that there is no way to hide 

the long shadow the First Amendment casts over what the 

Commission has done. Today’s decision does nothing to 

diminish that shadow. 

More than 30 years ago, a sharply divided Court allowed 

the FCC to sanction a midafternoon radio broadcast of 

comedian George Carlin’s 12-minute “Filthy Words” mono- 

logue. Ibid.  Carlin satirized the “original” seven dirty 

words and repeated them relentlessly in a variety of collo- 

quialisms. The monologue was aired as part of a program 

on contemporary attitudes toward the use of language.  In 

re Citizen’s Complaint Against Pacifica Foundation Sta- 

tion WBAI (FM), 56 F. C. C. 2d 94, 95 (1975). In rejecting 

the First Amendment challenge, the Court “emphasize[d] 

the narrowness of [its] holding.” Pacifica, 438 U. S., at 

750. See also ante, at 1 (STEVENS, J., dissenting). In this 

regard, the majority stressed that the Carlin monologue 

deliberately repeated the dirty words “over and over 

again.” 438 U. S., at 729, 751–755 (Appendix).  Justice 

Powell, concurring, described Carlin’s speech as “verbal 

shock treatment.”  Id., at 757 (concurring in part and 

concurring in judgment). 

In contrast, the unscripted fleeting expletives at issue 

here are neither deliberate nor relentlessly repetitive.  Nor 

does the Commission’s policy home in on expressions used 

to describe sexual or excretory activities or organs.  Spon- 

taneous utterances used simply to convey an emotion or 

intensify a statement fall within the order’s compass.  Cf. 
Cohen v. California, 403 U. S. 15, 26 (1971) (“[W]ords are 

often chosen as much for their emotive as their cognitive 

force. We cannot sanction the view that the Constitution, 

while solicitous of the cognitive content of individual 

speech, has little or no regard for that emotive function 

which, practically speaking, may often be the more impor- 

tant element of the overall message sought to be commu- 

nicated.”); Denver Area Ed. Telecommunications Consor- 

tium, Inc. v. FCC, 518 U. S. 727, 805 (1996) (KENNEDY, J., 

concurring in part, concurring in judgment in part, and 

dissenting in part) (a word categorized as indecent “often 

is inseparable from the ideas and viewpoints conveyed, or 

separable only with loss of truth or expressive power”). 

The Pacifica decision, however it might fare on reas- 

Sessment was tightly cabined, and for good reason.  In dissent, Justice 

Brennan observed that the Government should take care 

before enjoining the broadcast of words or expressions 

spoken by many “in our land of cultural pluralism.”  438 

U. S., at 775. That comment, fitting in the 1970’s, is even 

more potent today.  If the reserved constitutional question 

reaches this Court, see ante, at 26 (majority opinion), we 

should be mindful that words unpalatable to some may be 

“commonplace” for others, “the stuff of everyday conversa- 

tions.” 438 U. S., at 776 (Brennan, J., dissenting).
