FOIA and the War on Terrorism

Lower courts have made conflicting decisions about the release of information  relevant to the “war on terrorism.” 

--refused  to compel DOJ to disclose statistics about the number of times it had used surveillance (Exemption 1)

--refused to compel U.S. Custom’s information about inspection of seaports (Exemption 2) 

--compelled the production of information about “no-fly” lists  

A case involving a request for the identities of detainees (more than 1,100 persons detained after 9/11 for possible criminal charges, immigration violations and as material witnesses) reflects both sides of the issue.

Center for National Security Studies v. Department of Justice (D.C. Cir. 2004), cert. denied.  

The request for information about the identity of detainees was denied (Exemption 7(a): “records or information compiled for law enforcement purposes . . . to the extent that . . . production could reasonably be expected to interfere with enforcement proceedings”) 

The Court of Appeals affirmed 2-1. 

The majority maintained the deference should be given to the executive branch on issues of national security. 

“ . . . America faces an enemy just as real as its former Cold War foes, with capabilities beyond the capacity of the judiciary to explore. . . .  It is abundantly clear that the government’s top counter-terrorism officials are well-suited to make this predictive judgment. 

“[W]e hold that the government’s expectation that disclosure of the detainees’ names would enable al Qaeda or other terrorist groups to map the course of the investigation and thus develop the means to impede it is reasonable.  A complete list of names . . . would give terrorist organizations a composite picture of the government investigation. . . .  Moreover, disclosure would inform terrorists which of their members were compromised by the investigation, and which were not.  This information could allow terrorists to better evade the ongoing investigation and more easily formulate or revise counter-efforts. . . . 

“Similarly, the government’s judgment that disclosure would deter or hinder cooperation by detainees is reasonable. . . .  [Terrorists could] attempt to deter any further cooperation by that member through intimidation, physical coercion, or by cutting off all contact with the detainee.” Pp. 621-622  

The dissenting opinion maintained the majority had given undue deference to the DOJ’s claim if interference. 

“By accepting the government’s vague, poorly explained allegations, and by filling in the gaps in the government’s case with its own assumptions about facts absent from the record, this court has converted deference into acquiescence.”  P. 623

Most of the allegations about the POSSIBILITY of interference with the investigation could be solved by 7(d) no disclosure of a confidential source.  Most of the detainees have nothing to do with 9/11.  Those that have information can be considered to be confidential sources, and their names need NOT be revealed.

In addition, the dissent raised the question about the civil and constitutional rights of persons detained.  Were they detained by “profiling”—because of their religion or ethnicity, “ holding them in custody for extended periods without charge, or preventing them from seeking or communicating with legal counsel.” P. 623

