National Archives and Records Administration v. Favish et al. (2004)

At issue is FOIA Exemption 7(c): disclosure “could reasonably be expected to constitute an unwarranted invasion of personal privacy.”

In an earlier case, DOJ v. Reporters’ Comm for Freedom of the Press, the Court ruled that disclosure of “rap sheets”—a person’s criminal record—would be a 7(c) exemption.

The main purpose of FOIA was to disclose information of public interest regarding government workings and behavior.  “FOIA is often explained as a means for citizens to know ‘what the Gov’t is up to’.” P. 611

In this case, Favish, wants the release of photos involving the Vince Foster suicide investigation.  Five different investigations (FBI, Senate and House, 2 independent counsels) concluded the death was a suicide.  

The family had been harassed by persons wanting to profit from their tragedy. They did not want death photos released.

Favish requested 11 photos, including


An overview taken from a height


Right shoulder


Right hand


Right side and arm


Eyeglasses 

The D.Ct. concluded that the family’s privacy interest outweighed any public interest in disclosure.  The Ct. App. Reversed and remanded.  Then the D.Ct. ordered the release of all listed above except the overview.

Foster’s family members were asserting their own right of personal privacy, not the privacy of the deceased.  “They seek to be shielded by the exemption to secure their own refuge from a sensation-seeking culture for their own peace of mind and tranquility. . . .”

The Court found:

I. Congress “intended to permit family members to assert their own privacy rights against public intrusions long deemed impermissible under the common law and in our cultural traditions.”

-respect of burial rights

-common law right of privacy of family members to control the death images of the deceased

[voices just before death of Challenger crew]

[autopsy X-rays and photos of Pres. Kennedy]

II. Balancing privacy and the public interest in disclosure is implicated by the term “unwarranted.”

The citizen seeking disclosure must show:


-a significant public interest


-information is likely to advance 




that interest

What does this mean?

“We hold that, where there is a privacy interest protected by Exemption 7(c) and the public interest asserted is to show that responsible officials acted negligently or otherwise improperly in the performance of their duties, the requester must establish more than a bare suspicion in order to obtain the disclosure.  Rather, the requester must produce evidence that would warrant a belief by a reasonable person that the alleged Gov’t. impropriety might have occurred” p. 612

Favish produced no evidence of impropriety.

The photos should not be released.

