Flynt v. Rumsfeld (D.C. Cir. 2004), cert. denied.

Larry Flynt is alleging that the delay by the DOD in granting Hustler’s reporters access to the military operation in Afghanistan was a violation of 1A rights.  [Eventually a reporter from Hustler did accompany troops searching for al Qaeda in May 2002.]

On Oct. 30, 2001 Flynt requested that Hustler reporters be embedded with troops in Afghanistan.  DOD refused, citing the exceptions to the Directive covering media reporting:  



Special operations



Electronic security

Pools when the number of interested media requesting access is large

[Expulsion of media who violate rules]

In this case, at the time of the request, the special operations exception was justifiable; only a small number of special ops forces were there.  Flynt was directed to contact the Fifth Fleet Public Affairs Officer to get the same access being granted to other media entities at that time: air strikes, humanitarian aid, interviews with specific soldiers.  Flynt did not contact the Officer, but filed this lawsuit.

The Defense Directive 5122.5, Enclosure 3 provides for “coverage” of the war.  After Desert Storm (1991) negotiations between the Pentagon and major news organizations resulted in an agreement that—

“pools are not to serve as the standard means of covering U.S. military operations”

access for reporters and photographers (“ride on military vehicles and aircraft whenever feasible”)—embedded 

no interference with independent reporting

{censorship}—if the reporting could “endanger the safety of troops or the success of a military mission”

The court maintains that Flynt is confusing covering the war (“Although it would be dangerous, a media outlet could presumably purchase a vehicle, equip it with the necessary technical equipment, take it to a region in conflict, and cover events there.  Such action would not violate Enclosure 3 or any other identified DOD rule.”) with a right to be embedded with (i.e. travel with) troops.  No such “right” exists.  There is no history of such access.  Embedding is relatively new (Desert Storm 1991).

In conclusion:

1. there is no constitutional right of access to travel with the military

2. Hustler was not treated differently than other media outlets; all have been restricted to the exceptions in Enclosure 3

